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not been promoted to the supervisory
or managerial position, unless the
agency sets pay at a higher rate under
the maximum payable rate rule in
§531.221. As provided in subpart D of
this part, time served following the
promotion may be creditable service
towards GS within-grade increases in
the lower grade. However, nothing in
this paragraph prohibits an agency
from taking action against an em-
ployee serving under a probationary
period under 5 U.S.C. 3321(a)(2) for
cause unrelated to supervisory or man-
agerial performance and setting pay in
accordance with such action.

(e) Correcting an erroneous demotion.
When a demotion is determined to be
erroneous and is canceled, the agency
must set the employee’s rate of basic
pay as if the employee had not been de-
moted. The action is a correction of
the original demotion action and may
not be treated as a promotion under
§531.214. For example, when a demotion
based on a reclassification of the em-
ployee’s position is found to be erro-
neous and is corrected retroactively
under 5 CFR 511.703, the corrective ac-
tion is cancellation of the original de-
motion.

[70 FR 31291, May 31, 2005, as amended at 73
FR 66152, Nov. 7, 2008]

§531.216 Setting pay when an em-
ployee moves from a Department of
Defense or Coast Guard non-
appropriated fund instrumentality.

(a) General. This section governs the
setting of pay for an employee who
moves to a GS position in the Depart-
ment of Defense or the Coast Guard
from a position in a nonappropriated
fund instrumentality (NAFI) (as de-
scribed in 5 U.S.C. 2105(c)) of the De-
partment of Defense or the Coast
Guard, respectively, without a break in
service of more than 3 days. If an em-
ployee moves from a NAFI position to
a GS position with a break of more
than 3 days or moves from a NAFI posi-
tion in the Department of Defense or
the Coast Guard to a GS position out-
side of the Department of Defense or
the Coast Guard, respectively, the em-
ployee has no special conversion rights
and this section does not apply.

(b) NAFI highest previous rate. For the
purpose of this section, the term
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“NAFI highest previous rate” means
the highest rate of basic pay received
by an employee during service in a
NAFI position, as described in 5 U.S.C.
2105(c).

(c) Voluntary move. (1) For a Depart-
ment of Defense or Coast Guard em-
ployee who moves voluntarily, without
a break in service of more than 3 days,
from a NAFI position in the Depart-
ment of Defense or the Coast Guard to
a GS position in the Department of De-
fense or the Coast Guard, respectively,
the agency may set the employee’s ini-
tial payable rate of basic pay at the
lowest step rate in the highest applica-
ble rate range currently in effect for
the employee’s GS position of record
and official worksite which equals or
exceeds the employee’s NAFI highest
previous rate of pay, or any lower step
rate, except as provided in paragraph
(c)(2) or (3) of this section. The employ-
ee’s initial payable rate of basic pay
may not exceed the maximum step rate
(step 10).

(2) If the highest applicable rate
range would be different if the official
worksite for the employee’s position of
record were located at the place where
the employee was stationed while earn-
ing the NAFI highest previous rate, the
agency must determine the employee’s
maximum payable rate of basic pay as
follows:

(i) Compare the NAFI highest pre-
vious rate to the highest applicable
rate range currently in effect in the lo-
cation where the employee was sta-
tioned while earning that rate. The
highest applicable rate range is deter-
mined based on the pay schedules that
would be applicable to the employee’s
current GS position of record if the em-
ployee were stationed in that location.
Identify the lowest step rate in the
highest applicable rate range that was
equal to or exceeded the NAFI highest
previous rate. If the NAFI highest pre-
vious rate is less than the range min-
imum, identify the minimum step rate
(step 1). If the NAFI highest previous
rate exceeds the range maximum, iden-
tify the maximum step rate (step 10).

(ii) Identify the step rate in the high-
est applicable rate range for the em-
ployee’s current official worksite and
position of record that corresponds to
the step rate derived under paragraph
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(¢)(2)(i) of this section. That cor-
responding rate is the maximum pay-
able rate at which the agency may set
the employee’s pay under this section,
except as provided by paragraph (c)(3)
of this section. The agency may set the
employee’s rate of basic pay at any
step rate that does not exceed that
maximum payable rate.

(3) An agency may choose to apply
the maximum payable rate rule in
§531.221 based on a non-NAFI rate of
basic pay if that rule provides a higher
rate than provided by paragraph (c)(1)
or (2) of this section.

(d) Involuntary move. (1) For a Depart-
ment of Defense or Coast Guard em-
ployee who is moved involuntarily (as
defined in paragraph (d)(3) of this sec-
tion), without a break in service of
more than 3 days, from a NAFI posi-
tion in the Department of Defense or
the Coast Guard to a GS position with
substantially the same duties in the
Department of Defense or the Coast
Guard, respectively, the employee is
entitled to an initial payable rate of
basic pay at the lowest step rate of the
grade that is equal to or greater than
the employee’s rate of basic pay in the
NAFI position immediately before the
move. If the employee’s former NAFI
rate exceeds the range maximum, iden-
tify the maximum step rate (step 10).

(2) For an employee covered by para-
graph (d)(1) of this section, the agency
may set the initial payable rate of
basic pay at any of the following rates,
unless the employee is entitled to re-
ceive a higher rate of basic pay under
paragraph (d)(1) of this section:

(i) The lowest step rate within the
highest applicable rate range for the
employee’s GS position of record and
official worksite that equals or exceeds
the employee’s NAFI highest previous
rate, or any lower step rate (consistent
with the method prescribed in para-
graphs (¢)(1) and (2) of this section);

(ii) A rate determined under the max-
imum payable rate rule in §531.221
(using non-NAFI rates of basic pay); or

(iii) A rate determined under the au-
thority to grant pay retention in 5 CFR
536.302(a).

(3) For the purpose of this paragraph
(d), “moved involuntarily’” means the
movement of the incumbent of an
NAFI position in the Department of
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Defense or the Coast Guard with the
position when it is moved to the civil
service employment system of the De-
partment of Defense or the Coast
Guard, respectively.

[70 FR 31291, May 31, 2005, as amended at 74
FR 23938, May 22, 2009]

§531.217 Special conversion rules for
certain non-GS employees.

When an employee moves (without a
break in service) to a GS position from
a non-GS system under an authority in
5 U.S.C. chapters 47, 95, or similar pro-
vision of law, and that authority pro-
vides that an employee will be con-
verted to GS-equivalent rates imme-
diately before leaving the non-GS sys-
tem, the employee is considered a GS
employee in applying the provisions of
this subpart.

USING A HIGHEST PREVIOUS RATE UNDER
THE MAXIMUM PAYABLE RATE RULE

§531.221 Maximum payable rate rule.

(a) General. (1) An agency may apply
the maximum payable rate rule as de-
scribed in this section to determine an
employee’s payable rate of basic pay
under the GS pay system at a rate
higher than the otherwise applicable
rate upon reemployment, transfer, re-
assignment, promotion, demotion,
change in type of appointment, termi-
nation of a critical position pay au-
thority under 5 CFR part 535, move-
ment from a non-GS pay system, or
termination of grade or pay retention
under 5 CFR part 536. (NOTE: Special
rules for GM employees are provided in
§531.247.) A payable rate set under this
section must take effect on the effec-
tive date of the action involved. This
section may not be used to set an em-
ployee’s rate of basic pay retroactively
unless a retroactive action is required
to comply with a nondiscretionary
agency policy.

(2) At its discretion, an agency may
set an employee’s rate(s) of basic pay
at the maximum rate identified under
this section or at a lower rate. How-
ever, the employee’s rate may not be
lower than the rate to which he or she
is entitled under any other applicable
pay-setting rule.

(3) In applying this section, an agen-
cy must use applicable annual rates of
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